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Rule 6.1, Ariz. R. Crim. B, L ]

¢. Walver of Rights to Counsel. A defendant may
waive his or her rights to counsel under (a) and
{b), in writing, after the courl has ascertained that
he or she knowingly, intelligently and voluntarily
desires to forego them. When a defendant waives
his or her rights 1o counsel, the court may appoint
an attorney to advise him or her during any stage
of the proceedings. Such advisory counset shall
be given notice of all matters of which the
defendant is notitied.




State v. Carlson, 237 Ariz. 3814 .
351 P.3d 1079 (2015).

Facls:
* Carison was ‘friends’ with Larry

Carison tied victims Becky & KR up and
ordered them into trunik of car. When Becky
worked loose, he shot them both.

Burmned the bodies in a pit until they were
ash & bone fragments.

Convicted of 2 cis kidnapping & 2 cts first
degree murder.

Death penalty imposed

4/12/2016

State v. Carlson

* Carlson submits handwritten motion for

change of judge at the beginning of the

sentencing hearing.

Clalms trial judge erred in failing to refer
to presiding judge for ruling.

State v. Carlson

“A represented defendant may not file
motions in addition 1o those the
attorney files.”

Defendant who is represented by
counsel is not entitled to hybrid
representation, citing State v. Cornell,
179 Ariz. 314, 325, 878 P.2d 1352,
1363 (1994).

¢ No error.




4/12/2016

State v. Coven, 236 Ariz. 393, 341

P.3d 1101 (Ct. App. 2015).

Facts:
* Daniel Coven was charged (and convicted of):
resisting arrest and disorderly conduct, both

class one misdemeanors.

* Coven photographed a court clerk at SEF &
became loud & abusive when security
atternpted to arrest him.

State v. Coven ; ‘

» Defendant claims the court erred in allowing
his fourth privately retained counsel (o
withdraw, without appointing counsel lo
represent him.

* Coven was not indigent.

= Counsel moved lo withdraw 34 days prior to
trial for ethical reasons counsel could not
state specifically on the record due to the
attorney-client privilege. Counsel explained
that there was an Irremediable breakdown in
the alty-client relationship, not related 1o
fees.

State v. Coven p L

Coven laims the trial judge erred in failing to
defermine if he waived his right to counsel
voluntarily.

* In the absence of an express waiver, a
defendant may implicitly waive the right
to counsel through his conduct.

= Here, Coven's conduct was unreasonable, &
clearly aimed at thwarting his prosecution.
He had delayed his trial for two years
foflowing the incident.
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Rute 7.5, New subsection (b}

Rule 7.5, Raview of condiions; revocalion of releass

b. & of warrant or on written report, Upon recelving a
weittan report from pretrisl services stating facis or circumatances
comifiuting a breach of e conditions of releass, the courl having
harisdiction over the defendsm may lssus 8 warrant or summons
under fide 1.1, 1o sacire the defendant's prasence in court or Issus
a poilcs A haaring to the matiers raised In the
Fepoet. A copy of ttw report shall be provided to the presscutor smd
setved with the warrant, summons of notica,

Rule 8 time limits




State v. Dalton,  Ariz. |}
P.3d (Ct. App. 2015). ;

* Two grand jury indictiments; when does
the Rule 8 clock start to run?

= grand jury indicted defendant for criminal
trespass, and then on 1/21/14, another
grand jury indicted defendant for second-
degree burglary and criminal damage;
3/13/14, trial court dismissed criminal
trespass charges on state's motion; court
held time limits ran from 1/21/14
indictment

State v. Dalton

+ When the State elects to refile charges,
the Rule 8 time limits begin to run from
the date of the second arraignment.

* No Rule 8 violation.

State v. Dalton, _ Ariz.

P.3d__ (Ct. App. 2015).

« Rule 18.5(h) requires that once jury
deliberations have started, the courl must
instruct fury to begin deliberations angw, if
an alternate juror is called to take the
place of a deliberalting juror.

4/12/2016




4/12/2016

State v. Burns, 237 Ariz. 1,. ,
P.3d 303 (2015). '

+ Johnathan lan Burns was charged &
convicled of sexual assaull, kidnapping,
first degree murder, and weapons
misconduct. Death sentence imposed.
Trial judge had granted 3 defense
motions to continue. Denied 3 more.
Issue on appeal is whether Burns was

denied abllity to prepare his mitigation
case for trial.

State v. Burns

* “|n determining whether a defendant’s
rights were violated, this Court looks to
the totality of the circumstances.”

= “‘[Tlime constraints by themselves do not
create prejudice.”

* “Under Rule 8.5(b), the trial court must
consider the victims’ right to a timely
resolution of the charges....”




State v. Burns

* Burns failed to show prejudice.

* Bums claimed he was unable to prepare
and present important mitigation
evidence; however, his 12 days of
mitigation evidence Included much of that
he claimed he could nol present.

* No abuse of discretion by the triat judge.

4/12/2016

Discovery

State v. Burns, 237 Ariz. 1,
.3d 303 (2015).

* Rule 15.2(d) requires defendants to
disclose witnesses 40 days after
arraignment or 10 days aller the
prosecution’s disclosure.

= Burns disclosed that he intended to call
Dr. Joseph Wu less than one week prior
to the commencemeanl of the penalty
phase (he intended to call Dr. Wu to
testify as a mitigation witness about the
results of PET scans of his brain}.

= Trial judge allowed Dr. Wu to testify




State v. Burns

* However, the trial judge precluded Dr. Wu
from testifying about his “quantitative
analysis” of defendant's brain,

* Dr. had admitted in initial testimony that

he had not performed an quantitative

analysis, but during a court recess, he
performed such an evaluation.

4/12/2016

State v. Burns

"« Under Rule 15.7(a), preclusion of a wilness
should be a remedy of last resort.

= The criteria for determining whether preclusion
of a witness Is appropriate come from State v.
{Joe U.) Smith, 140 Ariz. 355,359, 681 P.2d
1374, 1378 (1984):

1. How vital the witness is to the case;
2. Whether the opposing party will be surprised;

3. Whether the discovery violation was motivated
by bad faith;

4. Any other relevant circumstances.

State v. Burns

+ Here, application of the Smith criteria:
1. The additional testimony was nol critical—
Dr. Wu had already provided his opinion;

2, The prosecution was unfairly surprised;
3. Noindication of bad faith;

4. Trial judge did not preciude the
lestimony entirely— she ardered that Dr.
Wu's data be provided lo the prosecution
expert as a prerequisile to Dr. Wu's
testimony about quantitative analysis.
Delfendant never provided that info/data.
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New amendments to Rules
14.2 & 14.3 & 26.3,

providing for loss of right to dirgct
appeal when Defendant fails to appear
for sentencing after trial

Amendmenis require that defendants be
provided notice that following a cenviction
based on a trial, il the defendant's
absence prevents the sentencing from
occurring within 90 days, the defendant
will lose the right to have an appellate
court review the proceedings by way of a
direct appeal.

Amendments to Rules 15.5 and 39

Confidential & privileged information:
victim identifying information




New section (e} to rule 155 ﬂ '

Rule 15.5. Excision and protective orders

e. Claims of Privilege or Protection. All
redactions must be identified in
documents preduced in discovery and
the party making a redaction must
state its legal basis if it is not clear
from the context.

MNew section 10 to Rule 393 :

10 Tha righi o mpire tha procecutor 1o withhold, dunng discavery and ather
proceedings, the viclm's date o bath, social sacurty mumbar, oificlal
£A14- Of QOveinIngl-ttdued driver keenas or ientdication number homs
sacdhets. Igisphong mamber a-mall sddress. the addross ard lalephoho
fuibet of the vicim's placo of employment, and the name of the wetim's

Provided, hovwgvet, that for 3ood caups thown by T

S0 OfH Oy s SO0 MAY ST DN s pEprceons a3 Ay
OO0 ehoing A provision thal the Information shall rot be
disciosad by counsel 1o Any parson oihef fhan counsel's stall and
dosigrated investgator arwd chalt rel be corveyed 19 e delercianl. Rule
15.5{e) apphas to ntormation withthwk) pursunnt la thes nue.

Stale v,

ireenberg, 236 Ariz. 5324

I’.
L
1

343 P.3d 462 (Ct. App. 2015}

= Issues:
- Finality of rulings on pretrial motions;
- “law of the case”

» David Greenberg convicted of Sexual
Exploitation of a Minor & related crimes.

4/12/2016

10



State v. Greenberg

+ polica datendant c! trespass and kioking through window a1
juvenile femala; police Interviewed defendant, end ha conlessed 10 respass

{8&/27 conlession);
= police developed lurther i about def and wastan t¢

search his home and car; police feund numerous COS and DVDs containing
child parnography, sexually explic! videos ol unkowning wictims filmed by
dalendanl, and hand-hekd camera; police again interviewed detendant, and
ha conlessed owning evidence police leund (8731 contession);

= state charged defendant with trespags and 10 ecunts of sexual exploitation ol

minor; ged moved lo suppress 827 conf and gvidenca selzed
from his heme; inal court suppressed 8727 conleasion on basls thal if was
rosult of implied promise and evidence [i§

aliidavit did nat provide maglstrate with probable cause;

= slats dismissed all chaiges gxcopt 8727 trespass charge and appealed
suppression of selzed evidence. bul did not appaal suppression of 8/27
confession;

4/12/2016

d. Finality of Pretrial Determinations.
Except for good cause, or as otherwise
provided by these rules, an issus
previously determined by the court shall
not be reconsidered.

* during pandency of appeal. delendant pled guilty to B/27 Iraspass
charga;

* on appaeal, court held trial court erred in supprassing seized
eviderce:

+ following remand, state liled numarous charges against defendant
under naw cause numbar (hat was assigned to difterent judge;

+ defendan! moved to supprass both confessian and contended trial
court was barrad from reconsidering 8/27 confession,

= trial coun ruled both confassions were admiszbla,

+ court held law of the case doctrine and RAuls 16.1(d) applied in

same case ond that, because states had charged defendant

undar new couse number and with more charges than in first

cause number, prosscutions were not “same case” and thus

trinf court was not precluded from making new dater f

about 8/27 conlession.

11
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Rule 17 ~
Plea negotiations &
plea agreements

Stale ex rel. Polk v. Hancock (Ferrell),
237 Anz. 125. 347 P.3d 142 (2015).

adopted a policy of
including in alt plea agreements a provision
requiring a condition of probation that regardless
of AMMA, the defendant shall not possess, buy,
grow or use marijuana in any form.

» Ct. of Appeals disapproved of blanket palicy of
placing this provision in plea agreements.

* Supreme Ct. held trial court could not impose such
condition for person permitled to use marijuana
under AMMA,

« But, state was then permitted to withdraw from
plea agreement.

Reed-Kaliher v. Hoggatt, 237

Ariz. 119, 347 P.3d 136 (2015)88

» Keenan Reed-Kaliher plead guilty to
possession of marijuana for sale and att.
Possession of a narcotic drug for sale,

= A condition of his probation required him “lo
obey all laws.”

+ Defendant obtained certification to use
marijuana under Ariz. Medical Marijuana Act
(AMMA).

= Trial courl abused discretion in refusing to
modify conditions of probation to remove
prohibition against using marijuana.

12



Rule 18.5

Replacing jurors during
deliberations

State v. Kolmann,

(3/16/18).

A jury in 2010 lound Knute Kolmann guiity on ten counts of saxual
exploitation of a minor and ona count ot conspiracy 12 commit
senual exploitation ol a minor,

On Iha sixth day of trial, atter ihe jury had deliberared lor several
hows, Ihe jury torapersen sent the Irtal judge a note staung inay
juror LM. wanied to discuss a personal maner. The judge, In the
prasence of tounsel, catfed L M. back intc the courroom and
agked, “What is your cencern?”

L.M. rasponded that $ha did nol feel qualitied to ba a juror, siating *|
leet like | can't judge anybody™ and thal sha “was wrong® in not
saying so sarier

Withowut cbjection by counsel, the judga excused LM. from the Jury

and replaced her with an allernats Juror

State v. Kolmann,  P.3d
{3/16/16). '

Under Arizona Rule of Criminal Procedure
18.5(h}, trial judges have broad discretion 1o
excuse a deliberating juror “due to inability or
disqualification to perform required duties,”
and to substitute an alternate juror,

Once L.M. disclosed she could not judge
anybody for personal reasons, the judge was
authorized to replace her with an alternate.

Defense counsel did not act incompetently by
failing to object to what Rule 18.5(h) expressly
allowed.

4/12/2016

13
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State v. Dalton, Ariz.
P.3d __ (Ct. App. 2015).

Rule 18.5(h) requires that once jury
deliberations have started, the court must
instruct jury 1o begin deliberations anew, if
an alternate juror is called to take the
place of a deliberating juror.

Rule 21

Lesser-included offense. :Ti‘.._
instructions il |

Rule 21 — Jury Instructions . ‘

Lesser-included offenses:
The trial court must instruct on the offense
charged and any offense necessarily
included in the charged offense if the
evidence supports such a lesser-included
offense, and both the defendant and the
stale are entitled to such a fesser-included
offense instruction.

14



4/12/2016

= defendant was charged with committing child abuse,
which is an “alternative means statute,” also described
as single unified offense, in which a person can commit
in one of three different ways.

+ Because child abuse is a single unified offense that can
be committed in different ways, and because the trlal
court concluded that the State's evidence showed that
all acts committed by West wara part of a single
transaction, court was under no obligation to instruct
jurors that they had to unanimously find that West
commitied child abuse in a particular way, as substantia
evidenca existed that the defendant had commilted the
oflense in all possible ways that the crime could be
committed.

Also, in West...

* Rule 24.1(c) / Although cumulative error
doctrine does apply in cases where
defense claims prosecutorial misconduct,
supreme court held that application of
doctrine did not require reversal of rial
court’s arder denying motion for new
trial.

State v. Veloz, 236 Ariz. 532,
342 P.3d 1272 (Ct. App. 2015}

* Veloz was charged with commitling organized
retail theft by concealing several DVDs in a shirt,
and walking out of a store without paying for the
shint or the DVDs.

* §13-1819(A) prohibits a person from using “an
artifice, instrument, container, device or another
article to facilitate the removal of merchandise
from a retail establishment without paying the
purchase price.” ltis a class 4 felony.

15



* Veloz claims the trial court erred in failing to
give a lesser-included offense instruction for
the crime of shoplifting.

= Because shoplifting is not a lesser-included
offense, the trial court did not err in failing to
instruct on that offense.

4/12/2016

RULE 22.5 JURYVERDICTS

The court shall discharge the jurors when:

a. Their verdict has been recorded as set forth in
Rule 23 (alter poliing, if requested)....

State v. Hansen, 237 Ariz. 61,5 :
345 P.3d 116 (Ct. App. 2015}

* The jury returned verdicts finding
defendant Hansen guilty of Aggravated
Assault, but not guilty of the lesser-
included ofiense of Simple Assault!!f

= The trial judge granted a mistrial.

= State appeals, but has no right to appeal.

= Ct. of Appeals exercises special action
jurisdiction to address the issue.

« Ara these valid verdicts that require a
mistrial?7?

16



State v. Hansen

+ A valid verdict is one which is unambiguous,
unqualified, and certain,

* A verdictis not binding until the trial court
accepis it.

* Historically, Ariz. Courts have been permitted to
reinstruct jurors and instruct themn to continue
deliberations when they have returned with
defective verdicls.

* Here, the trial judge did not abuse his discretion

in granting a mistrial- though he could easily

have reinstructed the jurors!!!

4/12/2016

Rule 23 Verdicts-
lesser-incl. offenses

The specification of an offense in the charging
decument constitutes a charge of that offense
and all necessarily included offenses, and so
the trial court shall submit forms of verdict for all
necessarily-included offenses and related
offenses supporied by the evidence.

State v. Lua, 237 Ariz. 301,
350 P.3d 805 (2015).

= defendant was charged with attempted
second-degree murder;

* evidence was presenied that defendant may
have attacked victim upon sudden quarrel or
heat of passion resulting from adequate
provocation by the victim (provocation
manslaughter);

= Provocation manslaughter is not lesser-
included offense of second-degree murder.

17



* Because the evidence showed delfendant
could have committed provocation
manslaughter, trial court correctly
instructed jurors on that offense,
regardless whether it was a lesser-
included offense or not.

4/12/2016

State v. Erivez, 236 Ariz. 472,
P.3d 514 (Ct. App. 2015).

= defendant was charged with aggravated
assault;

* because disorderly conduct by recklessly
displaying or handiing firearrn and simple
assauil are both lesser-included offenses
of aggravated assault, trial court properly
gave jurors instructions on both disorderly
conduct and simple assault in addition to
instruction on aggravated assault.

T

State v. Erivez

+ The jury convicted Erivez of both lesser

offenses (disorderly conduct by recklessly
displaying or handling firearm and simple

assaulijill

independent lesser-included offenses of a

greater charged offense???

-

Erivez sulficient notice that he could be

convicted of either of the lesser-included

oftenses.

May a defendant be convicted of multiple

YES, the aggravated assault charge gave

18
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Rule 24 _

Post-Trial
Motions

State v. Fischer, 238 Ariz. 309,
360 P.3d 105 (Ct. App. 2015)

¢ Robert Fischer is found kneeling over the body
of his son-in-law, Lee Radder (step son-in-
law).

+ Radder has Fischer's gun in his hand-a
contact gunshot wound to the right eye.

= The issue at trial was suicide or murder???

* A jury found Fischer guilly of Second Degree
Murder.

+ Trial judge granted Motion for New Trial.

« Stale appeals & Ct. of Appeals reverses grant
of new trial, reinstates guilty verdict.

State v. Fischer

Standard for granting a motion {or new trial
includes when the verdict is contrary to the
evidence~ Aule 24.1(c)(1}.

Trial court is permitted to weigh evidence &
make credibility determinations—to act as a
“thirteenth juror.”

However, courts are directed to act with great
caution to avoid interfering with the parties’
rights to a jury trial.

Standard of appellate review is “abuse of
discretion.”

19



= Tral court abused discretion in granting defendant’s motion
for new trial- Reversed & reinstated guilty verdicl.

* Court of Appeais concluded trial court abused discration in
granting motion for new trial because

{1) made factual findings not supported by record,

{2) failed to consider certain evidence in record,

{3) improperly rejected certain testimony,

{4} failed to weigh incriminating nature of certain evidence,

(5) placed too much weight on certain exculpatory evidence,
and

{6) inaccurately characterized siate’s theory of murder.

-Rule 32_

Post-Conviction
Proceedings

State v. Goldin, Ariz. W

P3d (Ct App 2015)

- Goldln pled guilty to Second Degree Murder,
and stipulated in the plea agreement that his
sentence would run consecutive (o a sentence
he was currently serving. Goldin was
sentenced 1/31/13.

* He filed his first PCR on 2/10/14~ it was
dismissed.

= Goldin filed his second PCR on 4/16/14
claiming ineffective assistance of counsel- that
he was incorreclly advised by counsel of the
start date of his senience.

4/12/2016

20



State v. Goldin

* The state argued that Geoldin's PCR claim was untimely
and precluded (by his failure to raise it previously in the
1% PCR),

* In Stale v. Diaz, 236 Ariz. 361, 340 P.3d 1069 (2014},
the Ariz. Supreme Ct. alfowed a 3@ PCR to raise IAC
{ineffective assistance of counsel) for the first time
because the defendant had never waived that claim,
when through no fault of his own, his attorneys failed to
timely file and raise the issue.

* Based upon Diaz, the Ct. of Appeals remands for

determination whather Goldin is entitled to PCR reliet

4/12/2016

State v. Amaral,

F.3a.

Im 1993, Travis Amaral pleaded guilty to two counts of
first-degree murder and one count of attemptad
armed robbery for crimes committed when he was
sixteen years old.

In his Rule 32 PCR, he claimed that advances in
juvenile psychology and neurology In the intervening
twenty-two years support a “colorable claim” of newly
discovered evidence requiring an evidenliary hearing
on Amaral's petition for post-conviction reliei.

Because the senlencing court considered the distinctive
aftributes of Amaral’s youth, we heold that Amara! did
not present a colorable claim.

Thete ara fve requiements lor presenting a colorable claim ol newly
discovered evidence:

{1) the evidence must appear on its ace 19 hava axisted al the ime
ol irial but be discovered after irat;

{2) the mation must allage facts from which the court could conclude
the cetencant was diligent in discovenng the facts and bringing
them Io the courl's attention;

{3} the evidence must not simply ba cumulative or impaaching;

{4} the evidenca mus! be relavant 1o 1he case;

{5) the evidence must ba such inal it would Lkely have anered the
vardict, linding, or senlence i known at tha time ol (ral

21



4/12/2016

State v. Amaral

Although the research itself was conducted after
Amaral's sentencing, the resulls of the research
cannot conslilute newly discovered materia!
facts because juvenile behavioral tendencies
and characteristics were generally known in
1993, and the trial judge contemplated Amaral's
youth and attendant characteristics when he
considered Amaral’s age, immaturity, and
personal idiosyncrasies at the sentencing
hearing.

Amaral

* As a preliminary matter, we clarify the
standard for entitlement to a Rule 32.8(a)
evidenliary hearing on claims made under
Rule 32.1(e). A defendant is entitled to
relief if “newly discovered material {acls
probably exist and such facls probably
would have changed the verdict or
sentence.” Ariz. R, Crim. P. 32.1(g).

+ A standard based on what “might” have
changed the senlence or verdict is
inconsistent with Rule 32 and most of the
case law.

» The relevant inquiry for determining
whether the petilioner is entitled to an
evidentiary hearing is whether he has
alleged facis which, if true, would

probably have changed the verdict or
sentence.

22
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[+ permrté certified
limited practice studenis 10 represent
defendants in “...any felony criminal

defense matter in justice, municipal, and
magistrate couns, and any criminal matter
in superior court, [and] the supervising
attorney (or designated atiorney) must be
personally present throughout the
proceedings and shall be fully responsible

for the manner jin which they are
conducted (emphasis added).”

* Esteban Terrazas was charged with Aggravated
Assauit and First Degree Murder. In his first trial,
he was acquitted of the Agg Assautt charge, and
8 mistrial was declared as to the murder charge.
He was reprasented by counsal and a law
student certified under Rula 38(d).

After his second trial ha was convictad of
manslaughter. At this tial Terrazas was
represented by the sama counsel and tha law
student, who had now graduated and taken the
bar examination, but had not passed the
examination. The Rule 38(d) certification had
lapsed

23



4/12/2016

State v. Terrazas

* Terrazas claims he was denied his right to
counsel because the law student’s
certification had lapsed and he had not been
admitted 1o the bar.

+ Both trial court and Ct. of Appeals denied the

claim as Terrazas was continuously

represented by the law student’s supervisory
counsel at all times.

24



